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Working Paper 

ACA recommendation for fundamental reform of U.S. tax law 

 affecting Americans resident abroad  

 

Change from citizenship-based taxation to residence-based taxation is 

 revenue neutral and brings major economic advantages to the United States 

 

Summary 

ACA proposes two complementary changes to U.S. tax laws as they apply to overseas residents: 

 

1. Eliminate citizenship-based taxation and replace it with residence-based taxation. 

2. Collect withholding taxes on all U.S. source passive income (including dividends, interest, 

royalties, pensions, etc.) of overseas Americans on the same basis as the U.S. currently collects 

withholding taxes from non-resident foreigners on U.S. source income. 

ACA proposals apply only to Americans and green card holders with an established overseas residence.  

In no way, do they affect U.S. residents with assets overseas, whether taxed or untaxed.  The issues 

addressed by ACA are not related to tax evasion. 

The advantages of this fundamental tax reform are highly significant. The ACA proposal would:  

• produce tax revenues for the United States comparable to, and possibly even greater than, the 

current system of citizenship-based taxation; 

• align U.S. tax policy on individuals to that of the rest of the world; 

• align U.S. tax policy on individuals to numerous proposals to tax U.S. corporations on a territorial 

basis;  

• increase the competitiveness of the United States and its citizens in world markets;  

• stimulate job creation for Americans at home and abroad;  

• simplify the U.S. tax code and taxation of Americans living and working abroad;  

• rationalize and reduce the administrative burden of the IRS in a cost-effective way;  

• improve the relationship and develop positive synergies between Americans abroad and their 

home country which they dearly love. 
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Overview 

Citizenship-based taxation is the method by which the United States taxes its citizens and green card 

holders working and living abroad (hereafter referred to as “Americans abroad”). The United States is 

the only developed country to do so.1 (End notes begin on page 12) This is in spite of the fact that 

bilateral taxation agreements signed by the United States formally acknowledge the preeminent 

taxation power of the country of residence, even to U.S. citizens residing in the other treaty country, 

although such income tax treaties generally preserve the right of the U.S. government to impose 

additional taxes on its citizens and certain former citizens and long-term residents. 

All other developed countries apply only the concept of residence-based taxation and do not tax their 

citizens who have formally established residence outside their borders on foreign earned income.  The 

United States applies residence-based taxation to all individuals resident in the U.S., including 

foreigners, and in addition applies citizenship-based taxation to Americans and green card holders 

residing abroad. 

Citizenship-based taxation is an anomaly in today’s global world and negatively impacts not only 

Americans working and living abroad, but also the United States domestic economy as well as the role of 

U.S. businesses in the global economy. Citizenship-based taxation is fundamentally bad law. Legal 

scholars and tax specialists have recently come out against it for both theoretical and practical reasons.2 

Even the Joint Committee on Taxation called it into question in its September 2011 report on “U.S. 

Taxation of Cross-Border Income”.3  

Citizenship-based taxation impacts much more than just tax issues. The unilateral extension of U.S. law 

overseas creates a double set of rules and regulations for Americans working and living abroad as well as 

those wishing to retire abroad. It handicaps the development of partnerships with foreigners and 

reduces competitiveness of Americans abroad, particularly for independent businessmen and 

entrepreneurs. Over the last three years, the IRS enforcement of FBAR filing and the passage of FATCA 

legislation, although ostensibly targeted at individuals with no legitimate need for foreign bank 

accounts, have created an unsustainable situation for Americans abroad, forcing increasing numbers of 

Americans abroad to renounce their citizenship in order to survive overseas. Today, because of 

citizenship-based taxation and recent FATCA legislation, Americans find it very difficult to maintain 

banking relationships overseas, to enter into foreign pension funds, to contract insurance policies, to 

join in business ventures where they reside, or simply to maintain joint bank accounts or jointly own a 

home with a foreign spouse.  

Citizenship-based taxation creates a human rights issue, as it impedes U.S. citizens from freely working 

and living worldwide.  

It is time for the United States to abandon citizenship-based taxation and move to residence-based 

taxation. 

Benefits for the United States 

In macro-economic terms, citizenship-based taxation is basically a handicap to the U.S. economy, clearly 

established by several studies mentioned below. Major benefits would accrue to the United States from 

eliminating citizenship-based taxation. The following ten points highlight just some of the many benefits 

to the United States of this change. 

• U.S. and non-U.S. multinationals would once again hire Americans for overseas posts at all levels 

within their organizations, rather than solely for senior positions, because they would no longer 
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have to pay higher tax costs for Americans than for other nationalities.  The increased presence 

of Americans abroad would significantly increase U.S. competitiveness long-term through 

increased awareness of foreign competition and markets and Americans' normal instinct to 

favor procuring American-made goods and services for sale in the international markets. The 

need to encourage deployment of Americans overseas for the United States to be competitive 

cannot be overemphasized, as the tumultuous history of tax legislation on Americans abroad 

has demonstrated the negative impact of U.S. tax policy on U.S. exports.4    

• Small and medium sized U.S. companies would face fewer hurdles when setting up foreign sales 

operations managed by knowledgeable U.S. staff.  This is crucial for the success of such new 

ventures because the American overseas manager shares the strategic objectives of the 

company and has established communication channels and full backing of top management. 

• Encouraging U.S. and non-U.S. companies to deploy Americans abroad would alleviate U.S. 

unemployment as citizens could be offered jobs abroad that would otherwise have gone to 

foreigners. 

• U.S. businessmen and entrepreneurs currently working overseas would be much more 

competitive and would be able to enter without tax discrimination into foreign partnerships or 

enterprises. 

• New domestic jobs and resulting tax revenue from increased exports would compensate many 

times over any possible “lost” tax revenue from Americans abroad.   Every $1 billion of American 

manufactured goods exports is estimated to generate 7,000 to 10,000 domestic jobs and $150 

million in federal tax revenue.5 Eliminating citizenship-based taxation would help develop an 

export mentality in the United States and would boost U.S. exports. Every $100 billion of 

additional exports would generate $15 billion every year in new federal tax revenue, much more 

than current tax revenue from Americans abroad. The President’s Export Council Report in 

19796 and a GAO Study in 19817 both concluded that employing Americans abroad is essential 

to increasing exports and that U.S. tax policy was discouraging the employment of U.S. citizens 

overseas.    

• The United States Treasury would no longer have to pay out certain tax credits to overseas 

Americans, such as the make work pay tax credit, the child tax credit, and other tax credits 

which have been legitimately claimed under the current system.  

• The IRS would no longer have to process hundreds of thousands, soon to be millions, of tax 

returns, FBAR forms and Forms 8938 from Americans living overseas, all of which are highly 

complex because of different tax systems and currencies involved and yet yield insignificant tax 

revenue compared to the administrative effort involved. 

• Americans abroad would be freed from the unjust burden of double tax reporting, double 

taxation, extreme FBAR penalties, and taxation of phantom income related solely to the 

devaluation of the U.S. dollar. They would also enjoy expanded job opportunities overseas and 

the possibility to invest in local investment vehicles in the country of residence now out of reach 

due to the burdensome U.S. filing for PFICs (Passive Foreign Investment Corporations).  

• The risk of identity theft of Americans abroad would be significantly reduced. The information 

currently required in an overseas taxpayer’s tax return (Social Security number, birthdate, bank 

account numbers, bank addresses, name and number of life insurance policies, highest 

maximum balance, personal investments, home address, signature, etc.) is a dream come true 

for the identity theft criminal; all relevant information for one person available in one 

convenient package. 
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ACA alternative proposal to collect taxes from Americans residing overseas 

To put ACA proposal in a proper perspective, it may be helpful to understand U.S. tax law as it presently 

applies to U.S. taxpayers residing overseas, American citizens and green card holders on the one hand, 

and foreigners on the other hand.   

• U.S. citizens and green card holders residing abroad first file in, and pay taxes to, the country of 

residence. Then, on their 1040 form, they apply the foreign earned income exclusion and 

housing exclusion if they have active income earned overseas; they also apply foreign tax credits 

on active and passive income up to the level of the U.S. tax liability. Preparing this U.S. tax filing 

is highly complicated as foreign currencies must be translated into U.S. dollars and foreign 

practices and regulations must be interpreted according to U.S. tax law. To insure accuracy, 

most tax filers need to engage a tax specialist knowledgeable in both local and U.S. taxes; these 

specialists are rare and expensive. The bottom line is that after applying the foreign earned 

income exclusion and/or foreign tax credits, most Americans abroad do not owe U.S. taxes, even 

if some of their income is U.S. source income.8 Most Americans reside in countries with tax rates 

higher than U.S. tax rates.9 

• Foreigners resident overseas, on the other hand, are subject to U.S. withholding tax of 30% on 

most types of U.S. source income, including dividends, rents, royalties etc. but generally not 

including most interest on bonds and bank accounts.  A reduced rate, including exemption, may 

apply if there is a double tax treaty between the foreign person's country of residence and the 

United States. Such reduced rates or exemption generally apply because the primary right of 

taxation is ceded to the country of residence. If full identity of the beneficial owner is known to 

the withholding agent, the reduced treaty withholding can be immediately applied.10  For 

countries with which the United States does not have a tax treaty, the entire 30% withholding 

accrues to the U.S. Treasury.  

The irony of the present system is that foreigners pay up to 30% withholding tax on income from their 

U.S. financial assets, while most Americans overseas, in practice, owe no U.S. taxes, despite citizenship-

based taxation which aims to produce exactly the opposite result. To eliminate this anomaly, ACA 

proposes that the United States eliminate citizenship-based taxation and tax overseas residents, 

American citizens as well as green card holders, the same way that it taxes non-resident aliens earning 

U.S. source income.    

In practical terms, the withholding tax system is in place, as it already operates for non-resident aliens, 

and it can easily distinguish nationality and residency differences.  Little cost of implementation is 

involved and once it is operative, it provides automatic tax revenues to the United States. 

Most significant, compliance among Americans abroad will automatically jump from the current low 

level to 100%. There will be increased predictability and certainty in tax collection. Tax revenue on U.S. 

source income would go to the United States instead of foreign governments.  IRS administrative costs 

would be significantly reduced.  Equally important, withholding on passive income, including 

withholding under Section 1445 with respect to dispositions of U.S. real property interests, would affect 

primarily wealthy individuals who have large portfolios of stocks or other sources of U.S. passive income, 

thereby responding to a key concern of Congress that wealthy citizens should not benefit from a tax 

advantage by residing overseas. 
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Implementation of the ACA proposal 

To implement ACA’s proposal defined above, all references to citizenship-based taxation need to be 

eliminated from the tax code.  

In addition, new considerations need to be introduced into the U.S. tax code; ten important items have 

been listed in Exhibit 1 to the present paper.  Taken together, they aim to greatly simplify the life of 

both the IRS and Americans abroad. 

How much will it cost? How much will it bring in? 

ACA estimates that taxing U.S. persons residing overseas through withholding taxes on U.S. source 

income would at least compensate for tax revenue lost by eliminating citizenship-based taxation on U.S. 

persons abroad, making this proposal tax revenue neutral at worst, and positive at best. ACA’s estimate 

is based on a framework for analysis developed below and on the scant information available to the 

general public.  Details of the calculation are provided in Exhibit 2, which includes a table and 

accompanying explanatory notes found on pages 9 through 11. It should be emphasized that only 

limited information is available to the public and that ACA aims to have legislation introduced in 

Congress, for the proposal to be scored by the Joint Committee on Taxation, which has full access to IRS 

data and economists specialized in estimating the fiscal impact of any proposed legislation. 

ACA’s best estimate is that under the present citizenship-based taxation system, Americans and green 

card holders resident abroad currently pay some $ 6.5 billion in federal income taxes per year.11 To put 

this number in perspective, this is but 0.3% of total federal government revenues of $ 2.17 trillion 

collected by the U.S. Treasury in 2011.12 Compared to the 2% of Americans residing abroad, this number 

is indeed low, but not surprisingly low, for two main reasons:  

• The degree of compliance is notoriously low for Americans and green card holders 

residing abroad. Many ignore the reporting obligation. Some, born abroad to a U.S. 

parent, are citizens of the country where born, have never held a U.S. passport, have 

never lived in the U.S., may not read, write or speak English or have any awareness that 

they are also a U.S. citizen. Others may be aware of the tax filing requirement but refuse 

or cannot afford to assume the high cost to engage a tax professional required to 

prepare the extremely complex tax forms with foreign tax credits when they know they 

owe no U.S. taxes because of the high taxes in their country of residence. Many whose 

U.S. citizenship was rescinded under prior legislation when becoming a naturalized 

citizen of a foreign country resulted in automatic loss of U.S. citizenship and therefore 

the obligation to file US tax returns; revocation of U.S. citizenship for this reason was 

subsequently declared unconstitutional by the Supreme Court, thus retroactively 

restoring U.S. citizenship to all such persons without either their knowledge or consent. 

Still others deem as unfair and unjustified numerous instances of double taxation under 

citizenship-based taxation due to inherent differences between tax regimes. Some do not 

earn income reaching the threshold requiring filing the 1040.  

• After application of the foreign tax credit, 91 % of the overseas filers owe no U.S. taxes.13 

The United States, through its tax code and international tax treaties, recognizes the 

preeminent right of taxation of the country of residence, although treaties preserve the 

right to impose taxes on U.S. persons on a worldwide basis. Since all OECD countries have 

income tax rates higher than the United States and because the Internal Revenue Code 

permits credit for income taxes paid in the country of residence, little money is left for 

IRS to collect. 
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ACA's proposal would tax all U.S. citizens and green card holders working and residing abroad on their 

U.S. source income through a withholding tax at source.  This would be comparable to the taxation of 

non-resident aliens who earn U.S. source income.  The withholding tax is carried out within the 

framework of existing tax treaties that the U.S. has with OECD nations and many others. U.S. source 

income includes financial income (dividends and interest), income from other assets (such as rents 

collected from a U.S. real property), income from the disposition of U.S. real property interests and 

other income (such as royalties, social security and pensions). 

The IRS estimates at 7 million14 the number of Americans residing abroad. In addition, green card 

holders residing abroad are also subject to U.S. taxes. ACA’s reasoned estimate is 5 million green card 

holders overseas,15 for a total of approximately 12 million U.S. persons abroad.  

ACA further estimates that half of the 12 million would have U.S. source income of one kind or another, 

for a total of 6 million persons subject to U.S. withholding tax. Based on the data available on taxes 

withheld by the United States on U.S. source income paid to foreigners, ACA estimates at $ 1,100.- per 

person and per year16 the tax revenue on U.S. source income of U.S. persons residing overseas, for a 

total of US$ 6.6 billion, an even match with the amount collected by IRS under the present system. 

In addition, Americans abroad should be subject to withholding tax on U.S. partnership income, just as 

foreigners are currently subject to such tax as reported on Form 8805.  In 2008, the withholding tax on 

foreign recipients of U.S. partnership income amounted to $5.3 billion.17  It could be expected that some 

Americans abroad would have interests in similar ventures. In Exhibit 2, no estimate has been put on 

this source of withholding tax on Americans overseas, but it would add to the total revenue from 

Americans abroad under residence-based taxation.   

Furthermore, the ACA proposal recommends that Americans and green card holders residing overseas 

who earn active income in the United States would have to file the 1040NR, just as foreigners with such 

activity do today.18 This factor is not included in the calculation in Exhibit 2, but it certainly adds to the 

total amount of taxes that the United States would collect under the ACA proposal, particularly from 

those residing in low tax countries.   

Hence, by combining the withholding tax on U.S. source income and U.S partnership income and 

requiring the filing of the 1040NR by Americans resident abroad who earn active income in the United 

States, a comprehensive, effective tax system would be in place to bring in more tax revenue to the 

United States than the current citizenship-based taxation. 

Finally, if the ACA proposal is adopted, Congress may want to reconsider its current policy whereby the 

United States excludes a withholding tax on U.S. interest bearing securities in many tax treaties and has 

no withholding tax on U.S. bank deposits owned by foreigners.  Adopting a withholding tax on U.S. 

source interest, even if only at a low tax rate, would allow the United States to tax interest income 

owned not only by foreigners but also by Americans and green card holders residing overseas.  Such a 

change would bring in additional tax revenue to the United States.  

Conclusion 

Eliminating citizenship-based taxation and simultaneously introducing U.S. withholding tax on U.S. 

source income of Americans and green card holders resident overseas would be economically 

advantageous for the United States. 
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It would most likely be revenue neutral and possibly positive for the U.S. Treasury. The United States 

would capture a minimum of 15% and a maximum of 30% on U.S. source dividend income, much of 

which today escapes U.S taxes under citizenship-based taxation.  

 

It would broaden the tax base and ensure 100% compliance through automatic tax collection. Americans 

and green card holders residing overseas will no longer benefit from the 0% income tax rate applicable 

on qualified dividend income up to $34,000 for single filers, $69,000 for married and $46,250 for head of 

household. 

 

It would greatly simplify the U.S. tax code and improve IRS tax collection efficiency and reduce IRS 

administrative costs associated with tax collection and taxpayer education. 

. 

It would align the United States with international norms of taxation. 

 

Last but not least, it would enhance U.S. competitiveness in a spectacular way and would open up a new 

active partnership between Americans abroad and the United States.  It is in the interest of the United 

States to allow its citizens to work and reside throughout the world.  They represent the economic, 

political and cultural interests of the nation and provide an international network in the global economy 

and on the global political scene. They share American ideals with foreigners and are unpaid diplomats 

for the United States.   

 

 

  *  *  * 

 

ACA, the voice of Americans overseas, is a non-profit, non-partisan advocacy association with members 

in over 90 countries and more than 30 years of experience representing the interests of American 

citizens overseas in Washington D.C.  Comments are welcome.  

Please address info.aca@gmail.com. 
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Exhibit 1  

Ten new considerations to be introduced into the U.S. tax code with residence-based taxation 

1) As soon as a U.S. person establishes residency abroad and informs the IRS of the new status, the 

taxing regime applicable would change. Those already residing overseas would announce to the 

IRS their status of overseas resident.  The IRS would issue a “sailing permit”, recognizing 

establishment of residence overseas and that U.S. tax liabilities up to time of established foreign 

residency have been honored.  

2) With regard to passive income from U.S. source, overseas residents will be treated the same 

way that non-resident aliens are presently treated. The 30% U.S withholding tax will generally 

apply to U.S. source revenue and existing reduced treaty tax rates would extend to U.S persons 

residing overseas.  Withholding on U.S. source pension payments would remain minimal as is 

already the case under U.S. double taxation treaties, so as not to penalize modest income of 

retirees living overseas.  

3) As a corollary, the new law will supersede or eliminate the “savings clause” written in the 

current double taxation treaties to ensure that U.S. citizens resident abroad are treated the 

same way that the citizens of the foreign countries are treated.  

4) Overseas residents who have their own businesses abroad will not have to file tax Form 5471 or 

Form 8865. Nor will they be required to pay U.S. Social Security and Medicare taxes. Similarly, 

such individuals would, if they return to the United States after extended overseas residence, 

find their ability to obtain U.S. Social Security and Medicare benefits limited. 

5) Overseas residents will not be required to file Form 1040 and all other forms related to overseas 

investments listed in footnote 9.19
 

6) Any active income earned in the United States by Americans resident abroad will require filing 

Form 1040NR, the form used by non-resident foreigners who are engaged in trade or business in 

the United States or who earn income from U.S. sources, including deferred compensation 

earned by individuals relating to work performed in the United States regardless of when paid. 

7) FBAR and FATCA rules should be modified to apply only to U.S. residents. A copy of the 

declaration of overseas residence mentioned under Number 1 above will provide foreign 

businesses and banks with proof of local residence of the U.S. 

8) Real estate in the United States owned by overseas residents will remain subject to U.S. taxes on 

revenue, capital gains and estates, in accordance with general international tax practice and U.S. 

federal and state tax policy.  

9) Adopting this proposal requires starting with a clean slate and a transition phase. The IRS will 

settle all claims outstanding against Americans and green card holders already residing abroad 

for tax liabilities and will nullify all claims for penalties relating to non-filing  of form TD F 90-22.1 

(FBAR) and Form 8938 (FATCA). 

10) Congress may want to retain anti-abuse measures to discourage very wealthy U.S. citizens from 

moving overseas for tax reasons only, particularly late in life.   But such measures should not 

defeat the purpose of the recommended change in the law which is to allow Americans more 

freedom to work and live anywhere in the world and to be more competitive in the global 

economy.  Congress should recognize that very few individuals move overseas for tax purposes.  

Americans abroad today are working and residing overseas for family or professional reasons, 

for educational opportunities, for work with NGOs and international organizations, and some 

were born overseas and have lived their entire lives abroad. 
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Exhibit 2 

 
  

 Estimate of current tax revenue from American citizens and green card holders overseas  

  compared to     

Estimate of tax revenue with residence-based taxation and withholding tax on U.S. source income  

        

($ amounts in thousands) Year of Number of 

Filings 

with U.S. tax  

Ave. 

tax  Note  

  statistics filings 

U.S. tax 

due due 

of 

filings  ref. 

      with  

      tax due  

TAX REVENUE UNDER CITIZENSHIP-BASED TAXATION     

        

Tax Revenue from 1040s filing Form 2555        

 2006 IRS statistical data 2006 

          

334,851  

         

142,524  

   

4,269,286   a 

 Projection for 2011 with 13.6% increase 

Est. 

2011 

          

380,400  

         

161,900  

   

4,849,900  

     

29,956  b 

        

Estimate of Tax Revenue of Americans and       

green card holders residing abroad filing Form 1116      

 

 

Claiming foreign tax credits on "other 

income" 2006 

          

492,000  NA NA  c 

 Projection for 2011 with 13.6% increase 

Est. 

2011 

          

558,900  

           

50,300  

   

1,506,792  

     

29,956  d 

        

Total estimated filings and taxes in 2011  

          

939,300  

         

212,200  

   

6,356,692   e 

        

Less: Estimate of Refundable Child Tax Credits paid to    p.m.   f 

Americans and green card holders residing abroad      

        

Total estimated of taxes in 2011, rounded to      

   

6,500,000    

        

        

TAX REVENUE BY REPLACING CITIZENSHIP-BASED TAXATION      

WITH A WITHOLDING TAX ON U.S. SOURCE INCOME      

        

Tax revenue-withholding on individual 

foreigners 2009 

      

2,656,106  

     

2,656,106  

      

796,563  

           

300  g 

        

Estimate of withholding tax applicable on        

U.S. citizens and green card holders overseas  

    

12,000,000  

     

6,000,000  

   

6,600,000  

       

1,100  h 
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Notes to table with comparative tax revenues 

a) Source: IRS Statistics   http://www.irs.gov/taxstats/indtaxstats/article/0,,id=132037,00.html  Forms 1040 which 

filed Form 2555 (Foreign Earned Income Exclusion).  It is assumed that 100% of those filing Form 2555 are residing 

overseas.   There may be some in transition between the United States and overseas, but this number should most 

likely be small. 

 

b) To update the 2006 data to 2011, ACA has applied the same growth rate in number of filings from 2001 to 2006.  

The increase was 13.6% over five years.  The average tax due of $29,956 on those filings with tax due is skewed 

high because all those who owe no U.S. tax are not included and a small number of very high income individuals 

pull up the average. 

 

c) Source: IRS Statistics:  http://www.irs.gov/taxstats/indtaxstats/article/0,,id=132037,00.html    Table 3: Individual 

Income Tax Returns with a Foreign Tax Credit or a Form 1116.  Those filing Form 1116 totaled 2,789,002 in 2006 

(latest data available).  They paid $18.1 billion in foreign taxes. Total foreign tax credits applied against U.S. taxes 

amounted to $10.68 billion.  Of those filing Form 1116, 596,446 filings claimed foreign taxes against “other 

income” with total foreign taxes paid of $12.18 billion.  “Other income” is the category used for salaries and 

pensions; hence this category indicates the approximate number of Americans and green card holders residing 

overseas who file Form 1116; of those 596,446, 104,195 also filed Form 2555. To avoid double counting with the 

report under Form 2555, ACA has deducted the 104,195 from 596,446 to obtain 492,251 (rounded to 492,000) as 

the estimate of the Americans and green card holders residing overseas who file only Form 1116. 

 

d) The 2006 estimate has been increased by 13.6% to approximate the number of Form 1116 filings from 

Americans and green card holders residing overseas in 2011.  In its 2011 Report to Congress, the Taxpayer 

Advocate Service reported that in tax year 2009, “After the application of the Foreign Tax Credit, only about nine 

percent of these taxpayers had a U.S. tax liability.” (http://www.irs.gov/advocate/article/0,,id=252216,00.html, 

page 155).  Hence 9% of the estimated number of Americans and green card holders residing abroad filing Form 

1116 has been taken for the number of filings with U.S. taxes due.  To estimate the U.S. taxes paid, the same 

average figure determined for those filing Form 2555 has been applied as the 1116 table does not allow an average 

calculation. This figure may be significantly overstated as the United States has right only to the tax revenue 

related to the difference in tax rates when U.S. tax rates are higher than foreign tax rates.   

 

e) The Taxpayer Advocate Service also stated on page 151 of its 2011 Report to Congress: “IRS data show that 

858,760 taxpayers filed returns from a foreign address in calendar year (CY) 2009.   Note that the estimated total 

of 2011 taxpayers filing returns from abroad in the ACA table is 939,300, which is 80,540 or 9% more than the 

858,760 figure provided by the Taxpayer Advocate Service for the year 2009. This suggests that the estimate in the 

ACA EXCEL table is within the ballpark with regard to total overseas filings. 

  

f) Americans overseas with low income have right to claim a refundable child tax credit of $1,000 per child. Our 

estimate is that the amount refunded is less that ½ of 1% of the taxes paid by Americans and green card holders 

residing overseas. In 2006 in the statistics of Form 2555, 127,700 filings had average salary income below $41,600.  

If it is estimated that 30% of those filings or 38,300 filings could claim on average 1 child tax credit, the total 

amount would be $38.3 million. As this amount falls far below the margin of error of our estimates, it has been 

included in the table only as a reminder that these refundable tax credits should be taken into account in the 

calculation. 
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g) Source: IRS statistics based on form 1042S for the year 2009. 

http://www.irs.gov/taxstats/indtaxstats/article/0,,id=96993,00.html .  Table 2, Number, U.S. Tax Withheld, Source 

of U.S.  Income. The table shows the following information for individual foreigners; the average tax withheld per 

form is $300 (796,563,000/2,656,106). 

 

Number of forms      2,656,106 

U.S. tax withheld (in thousands)        796,563 

 

Total U.S. source income (in thousands) 10,923,300 

Principal types of U.S. source income: 

 Interest      3,058,736 

 Dividends     1,597,838 

 Rents         692,658 

 Social Security     1,629,765 

 Personal Services     1.187,781 

 Notional contracts       174,973 

 

h) The IRS estimates the number of American citizens resident overseas to be 7 million (page 151 of the Taxpayer 

Advocate Service 2011 Report to Congress).   ACA has estimated another 5 million green-card holders residing 

overseas.  In fiscal year 2010, 1.2 million individuals obtained a green card as reported in the Taxpayer Advocate 

Service 2011 Report to Congress on page 130; at this rate, over a 20 year period, approximately 24 million 

individuals obtain a green card; ACA has estimated that 20% would return to their country of origin, yet maintain 

their green card. ACA has furthermore estimated that half of the 12 million American citizens and green card 

holders would have U.S. source income.  An average figure of $1,100 of taxes withheld for the 6 million American 

citizens and green card holders overseas with U.S. source income has been projected, instead of the $300 average 

indicated for foreigners in the IRS statistics of 2009.  It is to be expected that the population of Americans abroad 

would have more knowledge of and more affinity to the United States and would therefore hold a higher 

percentage of U.S. securities in their investment portfolios; they would also have U.S. source pensions and other 

U.S. passive income.   The $1,100 is derived from the following assumptions: 

• Financial assets of U.S. persons residing abroad contain on average $100,000 in U.S. financial 

assets, including shares, bonds, etc. 

• Financial assets yield on average 3%, namely $3,000 per year. 

• Net withholding tax rates on U.S. source income will average 20%, namely a gross 30% rate, less 

the refunds provided by most international tax treaties, for an amount of $600 per U.S. person 

per year. 

• An additional average amount of $500 per person per year is projected for taxes on other U.S. source 

income, including rent, patents, royalties, pensions, etc. 
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End notes:  

                                                           
1
 With the one exception of Eritrea!  Ironically, the United States joined in Resolution 2023 of the Security Council of the United 

Nations on December 5, 2011 condemning Eritrea for imposing a “Diaspora tax” on its citizens residing overseas.  Of course, 

citizenship-based taxation is nothing more than a tax on the American diaspora under a different name. 

 
2 A Coherent Policy Proposal for U.S. Residence-Based Taxation of Individuals by Cynthia Blum and Paula N. Singer, The 

Vanderbilt University Law School, Vanderbilt Journal of Transnational Law, May 2008. 41 Vand. J. Transnat'l L. 705. 

Tax Reform for Americans Abroad by Paula N. Singer, Tax Notes International, May 25, 2009, p. 673. 

The Case Against Taxing Citizens by Reuven S. Avi Yonah, PUBLIC LAW AND LEGAL THEORY WORKING PAPER SERIES, Working 

paper No. 190 March 2010, Empirical Legal Studies Center Working Paper No. 10-009 

http://www.law.umich.edu/centersandprograms/elsc/abstracts/pages/papers.aspx 

A Proposal for Taking the Complexities out of Taxing U.S. Retirement Distributions to Foreign Nationals by Cynthia Blum and 

Paula N. Singer, Florida Tax Review, Volume 11, Number 10, 2012  

 
3
 Joint Committee on Taxation, September  6, 2011, (JCX-42-11) prepared for the Public Hearing before the Senate Committee 

on Finance of September 8, 2011, “Present Law and Issues in U.S. Taxation of Cross-Border Income”, p. 93. 

http://www.jct.gov/publications.html?func=startdown&id=4355. The statement of the Joint Committee on Taxation is: 

 

Treatment of individuals 

 

“Although most commentary on the issues of worldwide and territorial bases of taxing jurisdiction have focused on 

competitiveness of U.S. companies in comparison to foreign owned companies subject to territorial systems, a shift to 

a territorial system could also include provisions related to the treatment of individual taxpayers. Such reform would 

constitute a significant departure from long-standing policies, although it would have the effect of aligning the U.S. 

basis of taxation more closely with that of its trading partners. 

 

The U.S. has consistently defended its assertion of worldwide jurisdiction with respect to its citizens and residents, 

both in the structure of the Code and in the terms of various bilateral and multilateral agreements. To the extent the 

U.S. has ceded such authority in practice, it reflects acceptance of international norms in favor of relief from double 

taxation and the policy favoring the facilitation of employment of U.S. citizens or residents abroad. 

 

If the broad assertion of taxing jurisdiction is to be conceded in favor of expanding territorial taxation to individuals, 

the scope of any such expansion should be considered. For example, the exclusion could apply only to earned income 

by increasing or removing caps on the foreign earned income exclusion and making the exclusion available to Federal 

employees. The treatment of unearned income may require revisions to the rules for determining source of such 

income, and create a need for new rules to establish status as a nonresident citizen. Such rules in turn would require 

anti-abuse provisions, possibly modeled on rules governing tax-motivated expatriation.” 

 
4
 Brief history: In 1962 Congress enacted and President Kennedy signed the Tax Act of 1962 which for the very first time 

subjected U.S. citizens residing outside of the U.S. to U.S. income tax, although the concept of citizenship-based taxation had 

been adopted much earlier. Because of concern that such taxation not destroy the willingness of U.S. citizens to relocate 

abroad to perform the vital function of selling job-creating American  exports, this 1962 legislation included a $35,000 Foreign 

Earned Income Exclusion (FEIE), which at that time amply covered the compensation paid to practically all U.S. citizens, 

including top management executives, deployed abroad.  The object of this legislation was to tax the income of the few very 

wealthy U.S. citizens who were presumed to have moved abroad for the purpose of escaping higher U.S. tax rates.  With the 

inclusion of this FEIE, American citizens, including those in top management positions, continued to accept overseas 

assignments.  U.S. exports and the manufacturing jobs they created continued to grow while the U.S. balance of trade 

continued to be positive, as it had been every year since 1876. 

However, late in 1976 Congress enacted and President Ford signed the Tax Reform Act of 1976 which massively 

increased the U.S. taxation of Americans abroad, making it retroactive to January 1, 1976.  The FEIE was reduced to the first 

$15,000 “off the bottom” at the lowest marginal tax rate, with all income above that amount taxed at the marginal rate that 

would apply had there been no FEIE. A parallel tax court decision at about that same time ruled that reimbursements of out-of-

pocket expenses for tuition for dependent children English language education, excess cost of living, excess cost of housing, 

obligatory home leave, security guards in dangerous areas, and such that were the direct and inescapable result of being 

deployed abroad were classified as taxable income along with all “in-kind” employer supplied meals and housing in remote 

areas where nothing else was available.  These reimbursements and in-kind income items remained tax free to US diplomatic 

personnel and other Federal Government employees abroad, but were defined as taxable income to private citizens. 
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The effect on U.S. citizens living and working abroad was an absolute disaster. Hundreds of thousands came home 

because they could not survive. Congressional hearings revealed that U.S. contractors, who were No. 1 in winning highly 

competitive bids over foreign competitor companies for foreign project engineering and construction projects, were hit with 

skyrocketing costs for their U.S. citizen personnel.  These were labor intensive projects, where the professional expertise of U.S. 

citizens was a key qualifying factor in the award of these contracts. As a direct result of this Tax Act these companies, in sworn 

testimony confirmed by a GAO on-site task force, suddenly had employees whose U.S. tax obligation now exceeded their 

salaries; leaving them with less than zero on which to live. That was the end of U.S. dominance of that market as well as a 

significant loss in U.S. goods exports since the foreign companies whose labor costs were consequently lower replaced U.S. 

sources with products from their own countries.  In 1975 the U.S. recorded its largest trade surplus in its entire history.  But 

with the collapse of U.S. competitiveness in bidding on foreign engineering and construction projects and the return to the U.S. 

of hundreds of thousands of other expats that had always ensured a U.S. trade surplus, U.S. citizens and firms abruptly 

abandoned formerly profitable markets that had been had been rendered unprofitable by this tax legislation.   

The unanticipated negative consequences of this legislation were of such magnitude that more than one year after its 

effective date Congress retroactively postponed the effective date from January 1, 1976 to January 1, 1977.  But the damage 

had already been done.  With no idea what Congress would ultimately do, neither U.S. companies nor U.S. citizens were willing 

to go back abroad to address these markets in the blind hope that Congress would somehow “make things right”.  Ever since 

1976 the U.S. has never again recorded a positive trade balance, and the cumulative foreign trade deficit, which began that 

year, now exceeds $8 trillion and continues to increase at an average of $1.9 billion per day. 

Congress once again adopted the FEIE concept in 1981, but over the years the amount of the FEIE became a political 

football and has failed to keep up with inflation or economic reality.  In 2006, Congress passed the Tax Income Prevention and 

Reconciliation Act (TIPRA), which prolonged the Bush tax cuts and introduced compensatory revenue raising measures aimed at 

Americans abroad. It introduced the stacking measure, which basically eliminates much of the double tax relief of the FEIE, and 

limited the housing exclusion.   

5
 This number is based on recent ratios of federal tax revenue as a proportion of GDP, i.e. 15%,  

Source:  http://www.taxpolicycenter.org/taxfacts/displayafact.cfm?Docid=200

 
6
 President’s Export Council, “Task Force to Study the Tax Treatment of Americans Working Overseas”, December 10, 1979, 

stated: “Americans working overseas are essential to a viable export program.  An increase in the number of Americans assigned 

abroad can increase our exports, reduce the negative balance of payments, enhance our country’s image, and raise employment 

in the U.S. Recognizing that it is in the best interest of our nation to encourage Americans to work overseas, the Task Force 

recommends the adoption of tax policies that are comparable to those of major competing industrial nations, none of which 

now tax citizens who meet overseas residency tests.” 

 
7 GAO, “American Employment Abroad Discouraged by U.S. Income Tax Laws”, (ID-81-29), 1981 stated: “The competitiveness of 

U.S. exports in the world market has become a major national concern because of the deficit in the U.S. balance of trade that 

developed in the 1970s and its implications for real income and employment in the United States.  This problem has the focus of 

major initiatives to improve Government export promotion programs and to identify and correct Government disincentives to 

exports. To adequately promote and service U.S. products and operations in foreign countries, U.S. companies employ a large 

force of U.S. citizens abroad. There is widespread concern that tax provisions contained in the Foreign Earned Income Act of 

1978 are proving a disincentive to employment of U.S. citizens abroad, and, therefore, adversely affecting exports. A GAO survey 

of a group of major U.S. companies having substantial operations abroad revealed that U.S. taxes were an important factor in 

reducing the number of Americans employed overseas.” 

 
8
 In its 2011 Report to Congress (http://www.irs.gov/advocate/article/0,,id=252216,00.html), the Taxpayer Advocate Service 

reported that in tax year 2009, “After the application of the Foreign Tax Credit, only about nine percent of these taxpayers had 

a U.S. tax liability”, p.155. 

 
9
 A small percentage of Americans abroad reside in countries with tax systems that are radically different from the U.S. in that 

their tax revenue is generated primarily or exclusively, not from taxes on income but from very high consumption, or other 

taxes which are neither deductible nor creditable against the U.S. tax liability.  Americans in these low income tax countries 

cannot survive overseas without the foreign earned income exclusion under Section 911 of the U.S. tax code. 

 
10

 A full list of the reduced treaty tax rates by country and by type of income can be found in IRS Publication 515, starting on 

page 39. 
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11

 This estimate is based on IRS data for the year 2006, the most recent available, extrapolated to 2011, with respect to filings 

for Forms 2555 and 1116.  See details in the EXCEL table and notes to the table. 

 
12

 Source: http://www.taxpolicycenter.org/taxfacts/displayafact.cfm?Docid=200. In 2010, the U.S. Treasury collected $2,162.3 

billion in total revenues and the amount estimated for 2011 is $2,173.7 billion. 

 
13

 In its 2011 Report to Congress (http://www.irs.gov/advocate/article/0,,id=252216,00.html), the Taxpayer Advocate Service 

reported that in tax year 2009, “After the application of the Foreign Tax Credit, only about nine percent of these taxpayers had 

a U.S. tax liability”, p.155. 

 
14

 IRS estimate of 7 million Americans abroad is cited in the Taxpayer Advocate Report to Congress for the year 2011, p. 151. 

 
15

 See Exhibit 2, note “h” for explanation of this estimate. 

 
16
 This amount is derived from the following assumptions : 

• Financial assets of U.S. persons residing abroad contain on average $ 100,000 in U.S. financial assets, 

including shares, bonds, etc. 

• Financial assets yield on average 3%, namely $ 3,000 per year. 

• Net withholding tax rates on U.S. source income will average 20%, namely a gross 30% rate, less the refunds 

provided by most international tax treaties, for an amount of $ 600 per U.S. person per year. 

• An additional amount of $ 500 per person per year is projected for taxes on other U.S. source income, including 

rent, patents, royalties, pensions, etc. 

 
17

  IRS statistics – Form 8805 : Table Foreign Recipients of U.S. Partnership Income 2008 U.S. Income and Tax Withheld as 

Reported on Form 8805 by Country of Residence.  This was prepared in 2011 and represents the most recent data available. 

 
18

  U.S. source income earned by non-resident aliens from U.S. employment cannot be readily segregated from general W-2 

data. 

 
19

 Some IRS and Treasury forms no longer needed to be filed by Americans resident overseas. This list is indicative, and by no 

means exhaustive: 

• 1040 including all schedules, 

• 1041, U.S. Income Tax Return for Estates and Trusts 

• 3520, Annual return to Report Transaction with Foreign Trusts and Receipt of Certain Foreign Gifts (except in the case 

of death of a Bona fide resident overseas, in which case the return must be filed) 

• 3520-A, Annual Information Return of a Foreign Trust with a U.S. Owner 

• 5471, Information Return of U.S. Persons with Respect to Certain Foreign Corporations 

• 8520-A, Annual Information Return of Foreign Trust with a U.S. Owner 

• 8621, Return by a Shareholder of a Passive Foreign Investment Company or a Qualified Electing Fund 

• 8865, Return of U.S. Persons with Respect to Certain Foreign Partnerships 

• 8891, Beneficiaries of Certain Canadian Registered Retirement Plans 

• 8814, Parent’s Election to Report Child’s Interest and Dividends (if your dependent child is also a bona fide overseas 

resident),  

• 8938, Statement of Specified Foreign Financial Assets  (FATCA) 

• TD F 90-22.1, Report of Foreign Bank and Financial Accounts (FBAR), filed with the Department of the Treasury 

   


